UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION Vil
901 NORTH 5TH STREET
KANSAS CITY, KANSAS 66101

APR 0 A7

1J.S. Environmental Protection Agency
Clerk of the Board

Environmental Appeals Board
Colorado Building :

1341 G Street, N.W., Suite 600
Washington, D.C. 20005

Re: NPDES Appeal No. 07-07:
NPDES Permit No. NE0040908
Village of Pender, Nebraska

Dear Ms. Duir:

- Enclosed please find the original of Respondent’s Motion to Dismiss Petition for Review
‘in the above-captioned case, as well as a certificate of service. The motion and the certificate of
service have also been mailed to Petitioner and the Facility foday. In lieu of five additional paper
copies for the Board, electronic copies of each document have been posted to the CDX system.

Sincerely,

| e o
ol
)Jn ane Kloeckner
Sr. Assistant Regional Counsel
U.S. Environmental Protection Agency
Region 7
913-551-7235
Fax: 913-551-7925
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In re: Village of Pender, Nebraska
NPDES Appeal No. 07-07

CERTIFICATE OF SERVICE

1, Jane Kloeckner, hereby certify that copies of the foregoing Respondent’s Motion to
Dismiss Petition for Review were sent on this _J{*" day of April, 2007, to the following persons
in the manner described below:

Original by Federal Express U.S. Environmental Protection Agency
Copy posted to the CDX electronic Clerk of the Board
system Environmental Appeals Board
Colorado Building

1341 G Street, N,W., Suite 600
Washington, D.C. 20005

Copy by Federal Express Gordon F. French
: 847 17rd
Pender, NE 68047

To the Village of Pender
901 S. Slaughter
Pender, NE 68047

Dated: L//i} /(}""7 - | K\ﬁ?\;\,\.\ k\,@f (/\AJW

ane Kloeckner




BEFORE THE ENVIRONMENTAL APPEALS BOARD
U.S. ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
)
Inre: )3 .
: 3 | )
NPDES Permit for Village of Pender )
Waste Water Treatment Facility ) Appeal No. NPDES 07-07
Permit No. NE00409098 )
' )
)

MOTION TO DISMISS PETITION FOR REVIEW

The United States Environmental Protection Agency (the “EPA”), Region 77(thel:
“Region”) requests that t}}e Environmental Appeals Board (the “Board” or “EAB”) dismiss the
petition filed by Gordon E. French.

The Board should dismiss this Petition for failure to meet the threshold procedural
requirements‘speciﬁéld in the EPA regulations at 40lC F.R. Section 124.19(a).
Specifically, the Board should dismiss the Gordon French Petition because the Petxtmner
chd not submit comments or participate in-the public hearmgs and because the Petition
fails to state with sufficient specificity the reasons supporting review, mciudmg a showing
that the permit in question is based on a cleérly erroneous question of law or fact or an
important policy considérafion’. If the Board declines to grantlthis Motion to Dismiss, the
Region requests that the Board grant 45-days from the date of notice of the Board’s

decision to submit a Response to Petition based on substantive issues as the Board directs.



I. INTRODUCTION

On]J anuary 16, 2007, the Region issued a final permit decision for a National
Pollution Discharge Elimination System (“NPDES”) permit to the Village of Pender,
Nebraska, Waste Water Treatment Facility (the “Pender WWTP”), Permit No.
NE00409098 (Exhibit A). This NPDES Permit authorizes a dischargé of treated
domestic wastéwater froma éomunity of 1,150 people to waters .within the Omaha
- Re_servation. The Region issued the Pender WWTP ﬁermit pursuant to Section 402 of the
Clean Water Act (“CWA”), 33 U.S.C. § 1342, and regulations thereunder including 40
CFR Section 123.1¢h), which authorizes EPA to adininister the NPDES program on
Indian lands if a State (or Indian Tribe treated as a State) does not seek or have authority
to regulate CWA activities on Indian lands.

Three petitions have been filed with the Enyiromnentai Appeals Board (the
“Board”) requesting revigw of the final permit. The Region is responding herein to the
petition for review filed on February 20, 2007, by Gordon F. French, Appeal No. NPDES
07-06 (the“Gordon French Petition).! For the reasons set forth below, EPA respectfully

requests that the Board dismiss this petition for review.

I'The other petitions were filed on February 12, 2007, the Hoyts (Appeal No. NPDES 07-
06) and on February 20, 2007, Pamela F. French (Appeal No. NPDES 07-06). The Region is
responding to each of those petitions separately. The Region is filing a certified copy of the
administrative record index for the Permit. (Exhibit B). The Region is making a consolidated
submittal of copies of Exhibits for all three petitions requesting appeal.



'II. BACKGROUND
Inthe process of issuing this Permit, the Petitioner had three opportunities to
comment on EPA’s decision, yet did not do Vso. In 1997, the State of Nebraska proposed
tot issue‘the Pender WWTP permit. The Region objected on the grounds that the federal
‘government should be the peﬁnitting authority because the State of Nebraska Tacks
autliority to implement the NPDES program in Indian country. The Region held a public
comment period and a Public Heaiing at the Omaha Reseﬁration on March 31, 1999. The
Nebraska Departrhent of Environmental Quality (“NDEQ™) and some citizens commented
thaf the state should issue the permit. Petitioner Gordon French did not make any
comments at the public hearing and did not submit aﬁy written comments. After
considering the record and comments, the Regional Administrator issued a deéision anda
response to comments afﬁiminé that EPA is the proper permitting authority for the Pender
WWTP permit. See Administrative Record, Tab D-1. |
The Region proposed a draft permit for the Pender WWTP in 2002, and provided a
public comment period. Commenters suggested changes to the effluent limitafions and
requested that the state continue issuing the permit. Again, the Petitionerl did not submit o
comments. The Region withdrew this draft pérrnit in order to reconsider the proposed
effluent 1imi_taf;i0né. The Region conducted s’ité visitls énd analysis of the receiving water
body, and revised the permit.
In 2006, the Region proposed a new Draft Permit fér the Pen&er WWTP facility.
* The Region held a public comment perio.d on the Draft Permit in September 2006. Teri

Lamplot, County Supervisor, submitted comments on the Draft Permit during the



comment period alleging that the state should issue the permit and questioning whether
the Pender WWTP was within the boundaries of the Omaha Reseﬁation. See
Administrative Record, Tab F-3. (E}%hibits. C). Ms. Lamplot did not file a Petition for
Review. Petitioner Gordon Ffench did not submit comments during the 2006 comment
period oﬁ the Draft Permit.

The Region issued the Fiﬁal Permit on January 16, 2007. (Exhibit A). At thc; same
ﬁme, the Region issued a detailed response to Ms. Lamplot’s comments, _coﬁciuding that
the Pender WWTP is within the boundariés of the Omaha Reservation. (Exhibit D,
Response to Comments) The Reglon determmed that Ms. Lamplot’s comments did not
warrant making any changes to the penmt The Fmal Permit and the Draft Permit are
identical. The Gordon French Petition was ﬁled on February 20, 2007. |

I, ARGUMENT

A. Petitioner Gordon French Lacks Standing to Raise Any of the Issues in
His Petition Because He Did Not Submit Comments During the Comment
Period and Dld Not Participate in Any Public Hearmg
The regulation governing appeals of NPDES permit decisions clearly limits who
may appeal:
Any person who failed to file comments or failed to
participate in the public hearing on the draft permit may

petition for administrative review only to the extent of the
changes from the draft to the final permit.

40 C.F.R. Section 124.19(a).
The petition filed by Gordon E. French is the first indication anywhere in this
process that he has a concern about the Pender WWTP Permit. M. French made no
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comment durmg the Draft Permit comment period in 2006, no comment during the ﬁrst
draft permit comment period i in 2002 (permit withdrawn by EPA), and no comment durmg
the March 31, 1999, comment period and Public Hearing on the EPA’,S objection to the
NDEQ’s proposed permit. -

The Envirsmnental Appeals Board has consistently held that standing to appeal a
final permit determination is limited undes section 124.19(a) i’q those persons who
lparticipated in the permit process leading up to the permit decision, either by ﬁiing
comments on the draft permit or by participating in the public hearing. See Avon Custom
'Mixing Services. Inc., 10 E.A.D. 700, 705 (EAB 2002); see also, In re American Soda,
M, 9 E.A.D. 280, 288-89 (EAB 2000); Iﬁ re Envotech. L.P., 6 E.A.D. 260, 266-267

| (EAB 1996); Inre Beqkman-Prod. Serv., 5 E.AD. 10, 16 (EAB 1994); and, In re Avery

Lake Prbv. Owners Ass’n.. 4B.AD. 251,253 (BAB 1992). This requirement is imposed
in order to “ensure that .the Region has an oppiortunity to address potential problems with
the draft permit Iséfore the permit becomes final.” See In re Beckman Production
Servicss, 5 EAD 10, 16 (citations omitted), quoted in In re Envotech L.P. (Milan,
Michigan), 6 E.A.D. 260, 266-67 (EAB 1996) (seven petitions for appeal dismissed for
lack of standing). Because Petitioner failed to participate in the permit process until after
the final decision was issued, he lacks standing to appeéi the decision.

Although the regulations éllow a person who failed to file comments on the draﬁ
permit to petition for review to the exteﬁt qf the changes from the draft to final permit
decision, this does not allow for review in this ﬁatter, as the Final Permit is identical to

the Draft Permit.



Petitioner Gordon French does not .have standing to petition this Board for review.
Based on the Administrative Recbrd, Petitionér failed to meet threshold standing
‘requirements to pursue an Appeal and his Petition should be dismissed. See Inre
En\;otech L.P. (Milan, Michigén ), 6 E.A.D. at 267 (seven petitions for appeal dismissed
for lack of standing).
B. Petitiloner Gordon French Fails to State With Sufficient Specificity a Basis fo

Review, Including a Showing That Permit is Based on Clearly Erroneous
Findings of Fact or Conclusions of Law or Important Policy Considerations

=t

In order to merit review by the Board, a petition for review must:

... include a statement of the reasons supporting that review, including a
demonstration that any issues being raised were raised during the public comment
period (including any public hearing) to the extent required by these regulations
and when appropriate, a showing that the condition in question is based on:

(1) a finding of fact or conclusion of law which is dlearly SIToneous, or

(2) an exercise of discretion or an important policy consideration which the
Environmental Appeals Board should, in its discretion, review.

40 C.FR. § 124.19(a). As the Board has previously noted, the petitioner bears the burden

of demonstrating that review is warranted. See Inre Environmental Waste Control. Inc., 5

E.A.D. 264, 266, RCRA Appeal No. 92-39 (EAB, May 13, 1994); Inre Amoco Oil

Company Mandan North Dakota Refinery, 4 E.A.D. 954, 957, RCRA Appeal 92-21 (EAB
‘November 23, 1 993). The Board has further noted that “this power of review should be
only sparingly exercised” and “most permit conditions should be ﬁnaliy determined at the

Regional level.” See In re Environmental Waste Control, Inc., 5 E.A.D. 264, 266 quoting

45 Fed. Reg. 33412 (May 19, 1980). See also, In re Ross Incineration Services Inc., 5

E.A.D. 813, 816, RCRA Appeal No. 92-3 (EAB April 21, 1995). The Board has also



recognized that “a petition for review must specifically * * * demonstrate why review is

warranted.” Inre LCP Chemicals New. Yoﬂ(, 4E.AD. 66.1, 665 n.9 (EAB 1993), quoted
in EAB Practice Manual, 32 (2004).
1. .Lack of Specificity
The Gordon French petition is merely an envelope; a returﬁ address label is ‘the'
only means of identifying the Petitioner. Mr. French includes a copy of the Pender Times
“7 etter to the Editor” penned by Teri Lamplot. That is the entire petition. He. does not 7
even sign his name. It contains no statement ér explanation of reasons supporting review.
It contains no reference to coxﬁmenfs submitted during the public .comment period or to
anﬁhing in the “Leﬁex to the Editor.” If fails to explain how any issue in the Petition was
aisé raised during the public comment period (including any public hearing) as required
by 40 C.F.R. Section 124.19(a). In sum, this Petition is not sufficiently specific or
substantiated to Warfént review by the Board. See Avon Custom Mixing .S.ervices, Ing., 10
E.A.D. 706, 708 (EAB 2002).
- Although the Board endeavors to construe objectlions‘bmadly, particularly when
filed by persbns unrepresented by legal counsel, the Gordon French Petition is so lacking
in spec1ﬁc1ty that the he has simply prov1ded the Board w1th no basis to review. Thus,

this Petition should be dismissed. See Inre Envotech L.P. (Milan Michigan), 6 E.A.D. at

268-69 (petitions for appeal dismissed for lack of speciﬁcity).'

2. Failure to Demonstrate Clearly Erroneous Findings of Fact or
Conclusions of Law or Important Policy Considerations

The Petitioner does not assert, much less demonstrate, that the permit at issue 18
based on a clearly erroneous question of law or fact or an important policy consideration
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as required by 40 CFR 124.19(a)(1) and (2). Petitioner Gordon French encloses the
“Letter {o the Editor,” which is essentially a restatement of comments made by Teri
Lamplot during the comment period.’ i—Iowever, the “Letter t(; the Editor” provides no

" explanation as to why the Region’s ﬁnding that the Town of Pender is in fact located
within the Omaha Reservation (as discussed in the Region’s response to Teri Lémplot’s
comments) (Exhibit C) was‘ clearly erroneous or otherwise warrants review.

As the Board has previously stated in In re Essex County (N.J.) Resource

Recovery Facility,

" Tronbound “merely repeats comments it made on the
draft permit without explaining how or why [the
permit issuer’s] responses to the comments are
inadequate, and thereby fails to comply with the
requirements of 40 C.F.R. § 124.19.” In the Matter
of Hadson Power 14 - Buena Vista, PSD Appeal
Nos. 92-3, 92-4 and 92-5,.at 46 n.59 (EAB, Oct. 5,
1992). ' '

% % %

Tt is not enough for a petitioner to rely on previous
statements of its obiections. such as comments on a
draft permit; a petitioner must demonstrate why the
Region’s response to.those objections (the Region’s
basis for its decision) is clearly erroneous or
otherwise warrants review (citations omitted)
(emphasis added). '

5 E.AD. 218,227 PSD Appeal No. 93-10 (EAB April 18, 1994). Petitioner’s failure to

meet threshold procedural requirements to demonstrate any clearly erroneous finding of

2Ms. Lamplot’s comment letter and her “Letter to the Editor” essentially make the same
argument, with different details, that Pender was removed from the Omaha Reservation. EPA’s
Response to Comments explained that Region 7 determined, based on information and a map
from the US Bureau of Indian Affairs (BIA), that the point of discharge is within the reservation
boundaries. :



fact or conclusion of law or important policy considerations in the Region’s response to
someone else’s comments requires denial of his petition for ?eview. This Petition
provides no discussion whatsoever as to why the Region’s decision not 1o change the
Draft Permit in response to comments raised during the public comment period is
erroneous or otherwise warrants review. The bald statements in the “Letter to the Editor”

merely reiterate comments and do not meet the requirements of 40 C.ER. § 124.19(a)(1)

or (2); | . See 'In re NPDES Permit for Wastewater Treatment Facility of Union Township,
NPDES Appeal Nos. 00-26 & 00-28, slip op. at 11-13- (EAB, Jan. 23, 2001). See Lw
NPDES Permit for Wastewater Treatment Facility of Union Township, slip op. at 1 1-13,
where the Board said, “{I]t is well established that ‘in order to establish that review of a
permit is warranted, § 124.19(a) requires a petiﬁoner to both stéte the objections to the
permit that are being rai_sed f01.r review, and to explain why the Region’s previous response
fo t’hose objectzons * % % is clearly erroneous or otherwise warrants review.” Puerto Rico
Elec., 6 E.A.D. at 255 (emphasis added). Such an explanation is essential to a meaningful
evaluation of whether the permitting authority, in considering the body of information
before it ;~_inclﬁding the response to comments -- was clearly erroneous in rendefing its
decisioﬁ.”

Petitioner has failed to nieet the threshold procedural requiremeht necessary to
merit review of EPA’s permit decisions by the Board. See In re Essex County, 5 B.AD. at
218. Even if Gordon French’s Petition met the thréshold standing requirement (which it
does not), this Petition fails. to demonstrate that the permit in question is based on any

clearly erroneous finding of fact or conclusion of law or otherwise warrants review. Thus,



the Board should decline to review this petition. See 40 C.F.R. Seé;den 124.19(a)(1) and
(2); In.re Essex County, 5 E.‘A.D. at 218. |
IV. CONSOLIDATED EXHIBITS
All Exhibits referred to in this Response to Petition for Review, as well as those
cited in the other Responses to Petition for Review being filed today (referenced in
Footﬁote 1 above) are found in the “Responses to Petitions for Revfev& Consolidated
Submittal of Exhibits.” A separate binder is being filed concurrently with this Response
to ?etition’ for Review.
V.  REQUEST FOR RELIEF
Bas;ed-on the foregoing reasons, we respectfully request that Petitionerl(.}ordon
French’s Petition for Review be dismissed. If the Board deéiine's-to do so, the Region |
requests 45 days frorﬁ the date of notice of the Board’s decision to prepare a Response to
the Petition and seek the direction of the Board as to substantive concerns for séid
Ref;ponse, Nevertheless, the Région has sublhitted with this Motion to Dismiss the
relevant portions of the administrative record and a certified index of the entire
administrativé record to assist the Board in making its decision on thé Region’s

procedural arguments.
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Dated: April 11, 2007

Respectfully submitted,

| QJL@_ Ll

OF COUNSEL:

David Coursen
Office of General Counsel

Environmental Protection Agency.

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460
. (202) 564-0781

Jane Kloeckner

Sr. Assistant Regional Counsel

U.S. Environmental Protection Agency, Region 7
901 North Fifth Street

Kansas City, Kansas 66101

(913) 551-7235

Fax (913) 551-7925

Pooja Parikh

Office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

(202) 564-083%
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List of Exhibits:

A. NPDES Permit for Village of Pender, Waste Water Treatment Plant

B. Certified Index to the Administrative Record for Pender WWTP Final Permit
C. Comments from Teri Lamplot on Draft Permit

D. EPA’s Response to Comments on Draft Permit -
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EXHIBIT A

NPDES PERMIT FOR VILLAGE OF PENDER,
WASTE WATER TREATMENT PLANT

Village of Pender, NE

Appeal No. NPDES 07-05
Appeal No. NPDES 07-06
Appeal No. NPDES 07-07



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
. REGION VI
901 NORTH 5™ STREET
KANSAS CITY, KANSAS 66101

_ AUTHORIZATION TO DISCHARGE UNDER THE
NATIONAL POLLUTANT DISCHARGE ELDVIINATION SYSTEM

Village of Pender
Wastewater Treatment Facility
Pender, (Thurston County), Nebraska

NPDES Permit No. NE0040908 -

Tn compliance with the provzsmns of the Ciean Waler Act, as amended (33 U 8.C. § 1251, et
seq.; the-"Act"), a,uthonzatlon is ngen fo: _

Village of Pender ‘
~ P.O.BoxS
Pender, Nebraska 68047

to discharge from an activated shudge wastewater treatrment facility located atr

Village of Pender

In Thurston County, Nebraska

Latitude (FLAT) = 42°06°22.3”

Longitude (FLON) = 96°41'37.8" ~ . - ‘
USGS Hydrologic Basin Code (FHBC) = 10220004
Standard Industrial Code (SIC2) = 4952, -

to receiving waters named: : ‘
' Logan Creek Dredge

in accordance with the dzscharge pomts effluent limitations, monitoring requiretments, and other’
. conditions set forth hereln Authorization for d:schaxge is hmited to those outfalls speclﬁcally listed in
this permit. . ,

Thls permit shall become effective on March 1, 2007.

This permat and the authonzatlon to discharge shall expire at midnight, February 29, 20 12,

S1gned thss //7% day of JVWM/W 2007.

ifliam A. Spratlin, Dué/L~7
Water, Wetlands, and Pesticides Division




NPDES Permit No. NEO040908

Page2off |

PART - EFFLUENT LIMITATXONS AND MONITORING REQ"U!REMENTS

A. FACILITY DESCRIPTION

" The facility is an activated sludge system, which treats domestic wastewater from 1150 people. Samtary

wastewater generated is collected and flows by gravity into the system. The activated sludge system is
operated with a contintious discharge to Logan Creek Dredge. The design flow of the system is 0.165
million gallons per day (MGD). The average flow through the faczlzty is 0,141 MGD

B. DESCRIPTION OF DISCHARGE POIN'I‘S

The authorization to discharge provided under this permit is hmzted to the outfalls specifically des1gnated
below as discharge locations. Discharge at any location not authorized under an NPDES permit is a
violation of the Clean Water Act and could subject the person(s) responsible for such discharge to

. penalties under Section 309 of the Act. Knowingly discharging from an unauthorized location or failing
‘to report an unauthorized dxscharge within a reasonable time from first learning of an unauthorized

~ discharge could subject such person to criminal penalties as provided under the Clean Watér Act.

Outfail o ' .
Serial Number(s) ‘Description of Discharge Point(s) -
001 : The discharge is from the activated sludge system to Logan

Creek Dredge. Monitoring will be done at the discharge point
located after the disinfection system

C. SPECIFIC EFFLUENT LMTATIONS AND SE&F-MONITORING REQUIREMZENTS
FOR QUTFALLS 001 ' S o

The Penmttee is authorized to discharge from Outfall 001 as specified in this permit. The effluent
Imuta’smns below shall be met on the effectwe date of this permit.

Outt‘ail 001 - Efﬂuent Lumts and Monitoring Regulrements.

-k ’I‘here shall be no dxscharge -of ﬂoatmg sohds or ws1b1e foam in other than trace amounts.

2 The Permittee shall subzmt quaﬁcriy discharge mcmtonng repor’ts (DMRS) to EP A as required under
Part II, Standard Condition D4 of this permit. The initial reporting period shall begin upon permit
issuance. Monitoring reports shall be submitted on or before the 28th day of January, April, July, and
October. In the event no discharge occurs during the quarter, written notification is still required and
will consist of an entry of “NO DISCHARGE DURING THIS REPORTING PERIOD” on the DMR.,
Influent monitoring and reporting reqmrements identified i in Table 2 remain in effect during non-
discharging periods.

3, The Permittee shall compiy with the effluent limitations and momtonng reqmrements in Table I and
the influent monitoring requirement in Table 2, below.

- 4, All sample collection and analys1s under this petrmt shaﬂ be consistent with methods approved under
40 CFR Part 136. :



Effluent Limits and Monitoring Requirements

NPDES Permit No. NEO040508
Page 30of 6

TABLE 1 - EFFLUENT POLLUTANT P

ARAMETERS AND MONITORING FREQUENCY

Effluent Parameter(s) . Limit Measurement Samp!e Type*
. ) , : Frequency ,
Five Day Biochemical Oxygen Monthly Average -30 mg/L. Monthly - | Grab
Demand (BODs) . ’ ‘ i
PCS Code = 00310 Weekly Average - 45 mg/L
PCS Unit Code =19 - - .' :
Five Day Biochemical Oxygen Monthly Average -41 Tbs/day Monthly '} . Grab
Demand (BODs)
PCS Code = 00310 Weekly Average - 62 lbs/day
PCS Unjt Code = 26 : i ) ' ‘
‘Total Suspended Solids (TSS) Monthly Average - 30 mg/L Monthly Grab
PCS Code = 00530 : ' '
PCS Unit Code = 19 . Weekly Average - 45 mg/L o : '
Total Suspended Solids (TSS) - Monthly Average —41 Ibs/day Monthly Grab
PCS Code = 00530 . ’ '
PCS Unit Code =206 Weekly Average — 62 Ibs/day ' -
pH- Standard Units .6.5 - 9.0 Standard Units Monthly Grab-
PCS Code = 00400 ' '
PCS Unit Code =12 : ‘ ' :
E. coli Single Sample Max. 298 cf/100mL Monthly © Grab,
PCS Code = 51040 May — September ‘
PCS Unit Code = 3Z (CFU) - (b) :
‘1 Nitrogen, Ammonia Total as N Daily Maximum — 8.2 mg/L Monthly | Grab
-1 PCS Code = 00610 Monthly Average — 4.1 mg/L o .
PCS Unit Code = 19 , "March — Qctober
Nitrogen, Ammonia Total as N Daily Maximum — 11.3 Tbs/day ‘ Monthly Grab -
PCS Code = 00610 Monthly Average — 5.6 lbs/day :
PCS Unit Code =26 March - October :
Nitrogen, Ammonia Total as N Daily Maximum ~ 25.7 mg/L Monthly - Grab
PCS Code = 00610 Monthly Average — 12.8 mg/L
| PCSUnitCode =13 . November — February .
Nitrogen, Ammonia Total as N Diaily Maximum ~ 35.4 Ibs/day Monthly . Grab
PCS Code = 00610 Monthly Average — 17.6 lbs/day ‘
PCS Unit Code =26 November — February C )
| Total Residual Chlorine Monthly Average - 0.009 mg/L. Monthly Grab
-PCS Code = 50060 Daily Maximum Limit - 0.019 mg/L
PCS Unit Code =19 (¢} .
BOD; Percent Removal Monthly Average Monthly " Calculation
PCS Code = 81010 Minimum of 85% removal {a)
"PCS Unit Code =23 ' ,
| TSS Percent Removal Monthly Average Monthly Calculation
PCS Code=" Minimum of 85% removal (@)
PCS Unit Code = 23 : - ‘ :
Effluent Flow Monitor and Report Daily Flow meter
| PCS Code = 50050 Gallons per Day
PCS Unit Code =7

*If the faczlzty wishes 1o submit data from 24-hour composite samples that would be acceptable,




NPDES Permit No. NE0040908
Page 4 of 6

The Permittee shall use the results of influent and efffuent monitoring for BOD; durmg perzocis of

a
discharge to caleulate and report. % removal, :
b. A test method has not béen approved by EP4 for E. Coli in wastewater Until the permzttee receives
written hotice from EPA to determine compliance based on E. coli, the permittee shall determine
compliance with the bacteria limits in this permit by monitoring for fecal coliform. The permzttee is
limited to a single sample maximum of 400 ¢fi/100 mL fecal coliform bacteria.
These limits are not accurately measurable within the effluent matrix, a default number of 100 ;Lg/L
 will be used as the lowest reportable, meaningful quantification rumber and any sampling result -
above this number will be in violation of this permit, If the permitiee chooses a means of disinfection
other than chlovination/dechlovination, the permittee may petition to have the chlorination limits
- removed from the permil. :
, TABLE 2 - INFLUENT MONITORING _ :
Pollutant Parameter(s) Measurement Units - { Measurement . Sample
" (PCS parameter code) ) ' L  {Frequency | Type
Influent Flow : Monitor and Report - - Daily Flow meter
PCS Code = 50050 Average Flow.in Million Gallons ‘
| PCS Unit Code = 07 - per day (MGD) ,
Five Day Biochemical Oxygen Monitor and Report — mg/L Once per | Grab
Demand (BODs) . ‘ . quarter :
PCS Code = 00310 ‘
PCS Unit Code =19 : : _ o
Total Suspended Solids (TSS) Monitor and Report — mg/L " Onceper | Grab’
-PCS Code = 00530 - ' quarter
PCS Unit Code = 19 : o ' o

1.

'D. . SUPPLEMENTAIL CONDITIONS

Facility Maintenarice

The Permittee shall maintain the faclhty to ensure the mtegnty of the components of the
treatment system and the site around these facilities in a manner appropriate to allow adequate
mspecﬁon and oversi gh‘s of the famhtles

2. Sewage Sludge Handhng and Dzsposal Requirements.

a) The permittee shall dispose of sludge generated at ifs wastewater freatment piant in accordance
with 40 CFR Part 503,

b) The perxmttee shall develop and submit to EPA for review of a sludge management plan (SMP)

" 180 days prior to any planned application of sludge. After review, EPA may require modification
of the SMP. The SMP must include a description of the following information:

i studge treatment processes including processes used to s1gmﬁcantly reduce
pathogens; .

ii, sludge storage (type of storage and number of days of storage),

iii. transportation and reuse/disposal method(s);

iv. . sludge application site data (to include legal site descriptions, owners name,

number of acres, a site nap);
v. sludge site management;




E.

2

NPDES Permit No. NE0040908
Page 5 0of 6

vi, calenlation of agronomic sludge application rates or the permitice may electto .
apply sludge to agricultural land at a rate of two (2) or less dry tons per acre per
year;

- vii.  process for record keeping in accordance with 40 CFR § 503.17;

viii.  process or method of meeting the vector attraction reduction requirements in
~ accordance with 40 CFR § 503.33; and :
ix. sludge monitoring frequency which shall be in accordance with 40 CFR §
503.16. . ‘

‘The permittee shall give notice to EPA prior to any change in the permii:tee‘s shudge

reuse/disposal practice and/or SMP. ‘ . _
When new sludge sites (not included in the original SMP) are added, a report identifying

the new site shall be completed and submmitted to EPA with the same level of detail as for

those sites in the original SMP. This report is due to EPA thirty (30) days prior to using
the new site. . ' .
Prior to using a new site for studge application and each year prior to application of
sludge, soil sampling must be done for available nifrates and nitrogen, phosphorus (PO4),
Potassium (K20) and pH. If the permittee is applying sludge at a raté of Jess than two dry
tons per acre per year this sampling shall be performed prior to the initial use of the site
but need not be done annually. EPA may require additional or more frequent soil
sampling if deemed necessary.” ' '

An "Annual Sludge Summary Report” shall be submitted to EPA by February 19th of
each year. The Permittee preparing and/or applying sewage sludge shall develop all of
the information required in 40 CFR § 503,17 and include this information in its “Anrual
Studge Summary Report.” An annual report form may be provided by EPA if requested.
Sludge storage at a mechanical wastewater treatment plant shall not exceed two (2) years.
Sludge management and reuse/disposal shall be in accordance with the SMP. '
After the studge parameters have been monitored for two years, the permittee may :
request a reduction in the sludge parameter monitoring frequency. EPA will evaluate the
request and consider whether or not to modify the monitoring frequency.

Sewage sludge shall not be applied to agricultural land within a one hundred (100) foot

radius of a public or private drinking water well.

' STANDARD CONDITIONS

In addition to the Effluent Limitations and Monitoring Requirements specified in'this Permit, the
Permittee shall comply with the Standard Conditions incorporated into this Permit as Aftachment A.

F

COMPLIANCE SCHEDULE

Within nine (9) meonths from the effective date of this permit, the Village of Pender shall submit
to EPA. for review and approval a plan detailing measures, including a schedule for construction,

_ if needed, to achiéve compliance with bacteria limits in this permit as soon as possible but no

later than two years from the effective date of the permit.

Upon approval of the bacteria coxﬁpiiance plan by EPA, the‘VﬂIage‘ of Pender WWTP shall '
* jmplement the measures described in the approved plan and achieve compliance with the bacteria

limits set forth in this permit.

Until construction, as may be necessary is complete, and compliance with the bacteria Hmits of

this permit is achieved, the Village of Pender shall submit a brief written report to EPA
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describing progress under the approved plan to achieve comphance with bacteria limits with each
quarterly submittal of d1scharge monitoring results .

All written notice shall be sent to:

Chief of Water Enforcement Branch

U. 8. Environmental Protection Agency Reglon 7
901 N. 5™ Street

Kansas City; KS 66102

N
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ATTACHMENT I'- STANDARD CONDITIONS

A. GENERAL CONDITIONS

Ry 'I)ug-té Comply

The Permittee must comply with all conditions of this permit. Any permit noncompliance constitutes a
violation of the Clean Water Act (CWA) and is grounds for enforcement action; for permit termination,
revocation and reissuance, or modification; or for denial of a permit renewal application.

2) Toxic Pollutants And Sewage Sludge

‘The Permittee shall comply with effluent standards or prohibitions established under the CWA Section

.307(a), 33 US.C. §1317(a), for toxic pollutants and with standards for sewage sludge use or disposal
ostablished under the CWA Section 405(d), 33 U.8.C. § 1345(d), within the time provided in the
regulations that establish those standards or prohibitions, or standards for sewage sludge use or disposal,
even if the permit has not yet been modified to incorporate the requirement. '

3) Penalties for Violations of Permit Conditions

The Act provides that any person who violates Sections 301, 302, 306, 307, 308 or 405 of the Act, or any
permit condition or limitation implementing such Sections in a permit issued under Section 402 of the
Act, is subject to civil penalties not to exceed $32,500 per day for éach violation under Section 309 of the
Act. Any person who willfully or negligently violates Sections 301, 302, 306, 307, or 308 of the Act, or
any permit condition or limitation implementing such Sections, may be subject to a fine or imprisonment
pursuant to Section 309(c) of the Act. Except as provided in sections [I-B-3, Bypass of Treatment
Facilities, and 11-B-4, Upset, of this permit, nothing in this permit shall be construed to relieve the
Permittee of civil ot criminal liability for noncompliance. ' : -

4) Duty fo Reapply

a) If the Permittee wishes to continue an activity regulated by this permit after the expiration
date of this permit, the Permittee must apply for and obtain a new permit. The Permittee shall
submit a new application to the U. S. Erivironmental Protection Agency, Region 7, at least
180 days before the expiration date of this permit. - - o

b) The terms and conditions of this permit continue in force under 5 U.8.C. § 558 (c) until the
effective date of the new permit (or permit denial) only if the Permittee has submitted 2
timely and complete application under 40 CFR. § 122,21 fora renewal permit and the
Permitting Authority, through no fanlt of the Permittee, does not issue a new permit (or deny
the permit) before the expiration date of this permit. The permit continned under 5 U.S.C. § -
558(c) remains fully effective and enforceable, subject to the actions set forth in 40 CF.R. §
122.6(¢). - ‘ :

L g e b e E—— P . F— R P Cm

- 5) Dutyto Mitigate

The Permittee shall take all reasonable steps to ;riinimiie or prevent any discharge in violation of this
permit that has a reasonable likelihood of adversely affecting human health or the environment.
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6) Permit Actions (Modifications; Revocation and Reissaance, or. Termination)

a)

b)

This permit may be modified, revoked and reissued, or terminated for canses (as descnbed in
40 CF.R.§§ 122.62, 122.63, and 122.64), including, but not limited to: violation of any terms
or conditions of this permit; obtaining this permit by mxsrepresentatlon or failure to disclose
fully all relevant facts; or a change in afy condition that requires either a temporary or

. permanent reduction or elimination of the permitied discharge. The filing of a request by thé

Permittee fora permit modification, fevocation and reissuance, or termmatmn, oFa

" notification of planned (‘hang;es or anncxpated noncompliance, does not stay any pcrmlt

condition.
Notwithstanding Part H~A—6-{a}; above:

(@) If atoxic effluent standard or prohibition (including any schedule of compliance specified
in such effluent standard or prohibition) is established under the CWA Section 307(a) for
a toxic pollutant that is present in the discharge and such standard or prohibition is more
stringent than any other limitation for such pollutant in this permit, this permit may be
modified or revoked and retssued to conform to the toxic effluent standards or '
prohlbltlon and

(if) If more strmgent water quality standards become effective pursuant to CWA Sectlon
303(c), 33 U.S.C. § 1313 (c), than the water quality standards in-effect upon issuance of
this permit, this permit may be modified or revoked and reissued to conform with the
such new water quahty standard.

7) Effect of Permnt/()ther Laws

a)

Issuance of this permit does not convei! any property -rights 'of*any sort;or any exclusf?&****f .
privileges, nor does it authorize any injury to persons, or property, or invasion of other

* private rights, or any infringement of federal, state or local laws or regulations

b)

d)

Nothing in this permit shaii be construed to preclude the institution of any legal action or
relieve the Permittee from any responsibilities, Habilities, or penalties established pursuant to
any applicable federal law or regulation under authonty preserved by the CWA Sectlon 510.

Nothing in this permit shall be constrized to preoiude the institution of any legal action or
relieve the Permittee from any responsibilities, liabilities, or penalfies to which the Permittee
is or may be subject to under the CWA Section 311 or the Cumprehenszve Environmental
Responses Compensation and Liability Act (CERCLA) of 1998 Section 106.

Except as provided in penmt conditions on Upsets, Part II—B~4 below, nothing in this permit
shall be construed to relieve the Permittee from civil or criminal penalties for noncomphance
with a perrmt condition.

- Pursuant to the CWA Section 509(b)(2), 33 U S.C. § 1369(b)(2), a challenge to the vahdxty of

permit conditions, including the effluent limitations in Part I-A of this permit, shallnotbea
defense to an enforcement action under the CWA. Sections 309 or.505, 33 U.8.C. § §1319 or
1365. Bach any every violation of a permit condition is subject to an enforcement action. '

Compliance with the terms of this permit does no.t' constitute a defense to any action brought
under the CWA Section 504, 33 U.S.C. § 1364, or any other law governing protection of



'3) Bypass of Treatment Facilities

Standard Conditions
_ Page A-3 of A-12

1

public health or welfare, for any imminent and substantial endangerment to public health or
welfare, : ‘ i

‘%) Inspection and Entry

The Permittee shall allow the Permitting Authority, or an authorized representative, upon the presentation -
. of credentials and other documents as may be required by law, tor : :

a) Enter upon the Permittee's premiscs where a regulated facility or activity is located or
* conducted, or where records must be kept under the conditions of this permit;

'b) Have access to and copy, at reasonable times, any records that must be kept under the
conditions of this permit; - ' .

€) ir;spact at reasonable times any facilities, eq‘,;ipmeﬁt' {including monitorin g and control
equipment), practices, or operations regulated or required under this permit; and

d) Sample or monitor at reasonable times, for the purpose of ensuring permit compliance or as
otherwise authorized by the CWA, any substances or parameters at any location.

9) - Severability
The provisions of this permit are severablé,‘and if any prdvis’ion of the permit, or application of any

provision of this permit to any circumstances, is held invalid; the application of such provision to other
circumstances, and the remainder of this permit, shall not be affected thereby.

ﬁ. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS
1) Proper Operation and Maintenance |

‘The Pormittee shall at all times propesly opérate and maintain all facilities and systems of treatment and
control (and related appurtenances) that are installed or used by the Permiitee to achieve compliance with
the conditions of this permit. Proper operation and maintenance also includes adequate laboratory controls
and approptiate quality assurance procedures. This provision requires the operation.of back up or '
auxitiary facilities or similar systems that are installed by a Permittee only when the operation is
necessary to achieve compliance with the conditions of the permit.

2) Need to Halt ox Reduce Not a Defense

A S st i

J¢ shall not be a defense for a Pérmittee in an enfércement action that it would have been necessary to halt
or reduce the permitted activity in order fo maintain compliance with the conditions of this permit. ‘

. &) Definitions

(i) "Bypsss" means the intentional diversion of waste stréams from any portion of a
. treatment facility.

(ii) "Severe property damage” means substantial physical damage to property, damage to the
treatment facilities that renders them inoperable, or substantial and permanent loss of
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natural resources that can reasonably be expected to oceur in the absence of a bypass.
Severe property damage does not mean economic loss caused by delays in productmn

b) Bypass Not Exceedmg antatmns

The Pennittee may aHow any bypass to occur that does not cause effluent limitations to be-
exceeded, but only if it also is for essential maintenance fo ensure efficient operation. These
‘bypasses are not subject to the provisions of Parts ¢ and d of this section.

¢) Notice

® Antlmpated bypass. Ifthe Permittee knows in advance of the need fora bypass, it shall
submit prior notice, if possible at least 30 days before the date of the bypass; mcludmg an
evaluation of the anticipated quantity, quality and effect of the bypass.

(i) Unanticipated bypass. The Permittee shall submit notice of an unantzczpated bypass as
required in Part II-D-6, (24-hours nouce) .

d) Prohlbmen of Bypass

(i) Bypassis prehzbited and the Penmttmg Authority may take enforcement actxon against &
© Permittec for bypass, unless:

(1) Bypass was unavoldable to prevent loss of lee, personal mgury, or severe and -
. extensive property damage :

(2) There were no feaszble altematwes to the bypass, such as maintenance of sufficient
reserve holding capacity, the use of auxiliary treatment facilities, retention of
untreated wastes, waste hauling, or maintenance during normal periods of eqmpmeht
downtime. This condition is not satisfied if adequate back up equipment should have
been installed in the exercise of reasonable engineering judgment to prevent a bypass
that occurred during normal perlods of eqmpment dewntxme or preventive
mamtenance, and - . . . Lol

(3) The Perrmttee submxtted notlces as requlred under Part c (Notxce) of ﬂus sectmn
(ii) The Permmmg Authonty may, W1thm its authonty, appreve an antm:pated bypass afcer

.considering its adverse effects, if the Permitting Authonty deterrmnes that it will meet
the three conditions listed in Part d(i), above.

4) Upset

a} "Upset" means an exceptuonai mcident in wh:eh there is umntennonai and temporary
noncompliince with technology-based permit effluent limitations because of factors. beyond
the control of the Permitiee. An upset does not include noncompliance to the extent caused by
operational error, improperly designed treatment facilities, inadequate treatment facilities,
lack of preventive ma.mtenance or careiess or 1mproper eperatmn

b) Anupset eonstmztes an afﬂrmatwe defense to an actzon brought for noncompliance with such

technology-based permit limitations if the requirements of 40 C.F.R. § 122. 41(n)(3) are met.
In any enforcement proceedings the Permittee seeking to establish the occurrence of an upset
has the burden of proof. No detennmatmn made darmg administrative review of claims that

;"/ s

.",‘——"-\\‘
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noncompliance was caused by upset, and before an action for noncompliance, is final
‘administrative action subject to judicial review (Le., Permittée will have the opportunity fora

" judicial determination on any claim of upset only in an enforcement action brought or non-
compliance with technology-based permit effluent limitations). ' :

5y 'Schednle of Maintenance

Any maintenance of facilities, which migﬁt.neceésitate unavoidable interruption of operation and
degradation of effluent quality, shall be scheduled during oneritical water quality periods and carried out
in a manner approved by the Permitting Authority. : :

6) Removed Substances |

‘This permit does not authorize discharge of collected screenings, grit, solids, sludge, filter backwash, or
other pollutants removed in the course of treatment or control of wastewaters to waters of the United
States unless specifically limited in Part L : S

C. MONITORING AND RECORDS

1) Representative Sampling

Samples and measures taken for the purpose of monitoring shall be representative of the volume and
“nature.of the monitored activity. :

2) Sampling Points - E B .

All samples shall be taken at the monitoring pbints specified in this permit and, unless otherwise
specified, before the effluent joins or is diluted by any other waste stream, body of water, or substance.
Monitoring points shall not be changed without nofification to and the approval of the Permitting
Authority. ' .

3) Flow Measurements

Appropriate flow measurement devices and methods consistent with accepted scientific practices shall be
selected and used fo ensure the accuracy and reliability of measurements of the volume of monitored
discharges. The devices shall be installed, calibrated, and maintained to ensure that the accuracy of the
measurements is consistent with the accepted capability of that type of device. Devices selected shall be
capable of measuring flow with a maximum deviation of less than + 10 percent from the true discharge
rates through the range of expected discharge volumes. Guidance in selection, installation, calibration,
and operation of acceptable flow measurement devices can be obtained from the following references:

a) "A Guide of Methods and Standards for the Measurement of Water Flow," U.S. Department
of Commerce, National Bureau of Standards, NBS Special Publication 421, May 1975, 97 pp.

| (Availablé from the .8, Goverment Printing Office; Washinigton, D.C. 20402, Order by SD ™~
- Catalog No. C13.10:421.) ' ' - . S -

b) "Water Measurement Manual," U.S. Department of Interfor, Bureali of Reclamation, Second
Edition, Revised Reprinted, 1974, 327 pp. (Available from the U.S. Government Printing
Office, Washington, D.C. 20402, Order by Catalog No. 127.19/2:W29/2,. Stock No..S/N .
24003-0027.) . _ - E
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"¢) “Flow Measurement in Open Channels and Clesed Conduits," U.S. Depariment of
Commerce, Natlonai Bureau of Standards, NBS Special Publication 484, October 1977, 982
pp. (Available in paper copy or microfiche from National Technical Information Service
{NTIS], Springfield, VA 22151. Order by NTIS No. PB-273 535/5ST.)

d) "NPDES Compliance Flow Measurerhent Manual," U.S. Environmental Protection Agency, .
Office of Water Enforcement, Publication MCD-77, September 1981, 135 pp. (Avmlable
from the General Services Administration [SBRC]. Centralized Mailing Lists Service,
Building 41, Denver Federal Center, Denver, CO 80225.)) -

4) Test Proc;adures

Test procedures for the analyses of pollutants must be conducted according to test procedures approved
under 40 C.F.R. Part 136, unless other test procedures have been speclﬁed in thlS permit.

5) Cahbrat:on

The Permiftee shall periodically calibrate and perform mamtenance on all monitoring and analytical
equipment used to. monitor the pollutants discharged under this permlt at mtervals that will ensure the
accuracy of measurements..

6) Testing Yariabilitv Not a Defense

If the Permittee believes or has reason to believe that monitoring or sampling results reflect an analytical
variability 5o as to render the results inaccurate, he may monitor or sample more fr¢quently than required
by this permit. The validity of the testing results, whether or not the Permittee has monitored or ‘sampled .
more frequently, shall not be a defense to an enfomement action under the CWA Secttons 309 or 505, 33
U.8.6:-88 1319 or 1365 S - S T e o

7)' ‘Penalties for Tamgenng

The CWA provides that any person who falsifies, tampers thh, or knowingly renders maccurate, any

. monitoring device or method required to be maintained under this permit shall, upon the first conviction,
be punished by a fine or not more than $10,000 per vmlauon, or by imprisonment for not mote than two
yeaxs per. violation, or by both, If a conviction of a person. is for a violation corumitted after a first
conviction of such person under this Part, punishment is a fine of not more than $20, 000 per day of -
violation, or by unpnsomnent of not more than four years, or both

8) Retention of Records

The Penmttee shall retam records of all momtonng mformatmn mcludmg all cal:bratmﬂ and maintenance
records and all origina} strip chart recordings for continuous monitoring instrumentation, copies of all
reports required by this permit, and'records of all data used to complete the application for this permit, for
a period of at least three years from the date of the sample, measurement, report, or application except
that records relating to sewage sludge shall be retained for at least five years. This period may be
 extended by the Perrmttmg Authonty at any time.

9 Momtonng Recurd

Records of momtormg mformation shall include;
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a) The date, exact place, and time of sampling or measurements; :

b) The initials or name of the individual(s) who performed the sampling or measurements;

¢) The date(s) analyses were performed; :

d) The initials or name of the individual(s) who performed the analyses;

€) ~ The analytical technigues or methods used; and : L

f) The results of all required analyses, including the bench sheets, instrument readouts,
computer disks or tapes, efc., used o defermine compliance.

10) Additional Monitoring by The Permittee

Tf the Permittee monitors any poliutant inore frequently than required by this permit, using test procedures -
approved under 40 C.F.R. Part 136 or as specified in this permit, the results of this monitoring shall be
included in the calculation and reporting of the data submitted in the Discharge Monitoring Report
(DMR). Such increased frequency shall also be indicated. ' ’

11) Averaging of Measurements'

Calculations for limitations that requite averaging of measurements shall utilize an arithmetic mean
~ unless otherwise specified by the Permitting Authority in the permit '

D. REPORTING REQUIREMENTS

" 1) Change in Discharge

The Permittee shall give notice to the Permitting Authority as soon as possible of any planned physicai'
alternations or additions fo the permitted facility. Notice is required only when: . :

a) | The élteration or addition to the permitted facility may meet one of the criteria for
-determining whether a facility is a riew source in 40 CER. §122.29(b);

b). The alteration or addition could significantly change the nature or increase the quantity of
pollutants discharged. This notification applies o pollutants that are subject neither fo
effluent limitations in the permit, nor to notification requirements under 40 CE.R. §
'122.42¢a)(1); or ‘

¢) The alteration or addition results ina significant change in the Permittee’s sludge use or
disposal practices, and such alteration, addition, or change may justify the application of
permit conditions that are different from or absent in the existing permit, including ‘
notification of additional use or disposal sites not reported during the permit application
process or niot réported pursuant to an approved land applications plan.

- 2) Anti‘éigated Noncompliance

~ The Permittee shall give advance notice 1o the Permitting Authoiity of wAy plaiiied changs i the
permitted facility or activity that may result in noncompliance with permit requirements. Any
maintenance of facilities, which might necessitate upavoidable interruption of operation and degradation

" 6f effluent quality, shall be scheduled during noncritical water quality periods and carried out in 2 manner
approved by the Permitting Authority. - '
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3) ZXransfer of Ownership Or Control
_ A permit may be aﬁtomaticall_y fransferred to another party if:

a) - The Permittee notifies the'Permiﬁ:ing Authority of the proposed transfer at least 30 days in
‘adva,nce of the proposed fransfer date; , . '

b) The notice includes a written agreement between the existing and new Permittee containing a
specific date for transfer of permit responsibility, coverage, and lability between them; and -

¢) The Permitting Authority does not notify the existing Permittee of its intent to modify or
revoke and reissue the permit. If this notice is not received, the transfer is effective on'the
date specified in the agreement mentioned in Part b., above.

'4) Reporting of Moniforing Results

Monitoring results are to be reported gquarterly. Monitoring results obtained during each quarterly must
be reported on a Discharge Monitoring Report (DMR) Form (EPA No. 3320-1), postmarked no later than
the 28th day of the month following the completed reporting period. These reports, and all other reports
required by this permit, shall be submitted to EPA at the address below. '

Original to: Chief, Water Enforcement Branch
* Water, Wetlands and Pesticides Division
U. S. Environmeéntal Protection Agency
901North 5™ Street
Kansas City, Kansas 66101

.. 5) Cﬂmplian'ce Scheduiesi — o T e e e u.m, et

Reports of compliance or noncompliatice with, or any progress reports on, interim and final requirements
contained in any compliance schedule of this permit shall be submitted no later than 14 days following
each schedule date, Any reports of noncompliance shall include the cause of noncompliance, any =~
remedial actions taken, the date completion of the scheduled item is anticipated, and the probability of
meeting the next scheduled requirement. Reporting as required under this provision does not relieve the
Permittee of the responsibility to timely complete all requirements of a compliance schedule.

6) Twenty-four Hour Reporting

a) The Permittee shall orally report any noncompliance that may endanger health or the
environment as soon as possible, but no later than 24 hours from the time the Permittee -
becomes aware of the circumstances. The oral report shall be made to the Chief Water

" ‘Enforcement Branch, at phone number (800) 223-0425. Reports of nobcompliance under this
paragraph may be made to the EPA Spill Hotline at (913) 281-0991 if such noncompliance is
discovered after regalar-business hours or on a weekend or holiday and response assistance
from EPA is requested. . - . L

b) ' The following viclations shall be included in the 24-hour notice: _
(i) Any unanticipated bypass that exceeds any effluent limitation in the permit; -

(i) Any upset that exceeds any effluent limitation in the permit; and
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¢) A written submission shall also be provided within 5 days of the time the Permittee becomes
aware of the circumstances. The written submission shall be submitted to the Chief, Water
Infrastrocture Management Branch, at the addresses indicated in Part Il-D-4, and shall
contain a description of the noncompliance, ifs cause, and the period of noncompliance,
including exact dates and times. If the noncompliance has not been corrected, the written
submission shall also include the anticipated time it is expected fo continue, and steps taken
or plansied to reduce, eliminafe, and prevent reoccurrence of the noncompliance. The
‘Permitting Authority may verbally waive the written report, on a case-by case basis, when the
oral report is made. ‘ ‘ :

7y Other quncpmgliance

The Permittee shall report, in narrative form, all instances of noncompliance not previously reported
under Parts 1 through 6 of this Section at the time monitoring reports are submitted. Reporting
noncompliance under this provision does not relieve the Permittee of the dufy to comply with all
requirements of this permit. -

8) Other Information

When the Permittee becomes aware that it failed to submit any relevant facts in a permit application, or

© submitted incorrect information on & permit application or in any report to the Permitting Authority, it
shall promptly submit such facts or information. :

N I)ui_:z' to Provide Information

The Permitiee shall furnish to the Permitting Authority, within a reasonable time, any information that the
Director may request to defermine whether cause exists for modifying, revoking and reissuing, or
terminating this permit, or to determineé compliance with this permit. The Permitiee also shall furnish to
the Permitting Authority, upon request, copies of records required to be kept by this perimit.

o+

10) Signatory Rgg. nirements

Al applications, reports, or information submitted fo the Permitting Authority shall be signed and
certified. ' ‘ o . ' '
=) All permit applications shall be signed as follows: .

(i) For.acorporation: by a responsible corporate officer. For the purpose of this section, a

. responsible corporate officer means: (1) a president, secretary, treasuzer or vice president
of the corporation in charge of a principal business function, or any other person who
performs similar policy or decision making functions for the corporation; or (2) the
manager of one or more manufacturing, production, or operating facilities, provided the
manager is authorized fo make management decisions which govern the operation of the .
regulated facility including having the explicit or implicit duty of making major capital

# g et T

* snvesment reconimendations, and initiating and directing other goifiprehensive ieastres™

to assure long texm environmental compliance with environmental laws and regulations;
the manager can ensure the necessary systems are established or actions taken to gather
complete and accurate information for permit application requirements: and where
authority to sign documents has been assigned or delegated to the manager in accordance
with corporate procedures.
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(i) For a-partnership or sole proprietorship: by a general parfner or the propnetor,
respectively; or

(iii) For a municipality, state, federal, other political subdivision, public agency/agcnts
thereof: by eithera pmcapai executive officer or ranking electec} official.

by All reports required by permit and other information requested by the Permitting Authority
shall be signed by a person described above or by a duly authorized representatw& of that
person. A person is a duly authorized representative only ift - :

(i) The authorization is made in writing by a person desor’bed above:

(u) The aunthorization specifies either an mdlwdual or a position having responmbxhty for the
overall operation of the regulated facility or activity, such as the position of plant
manager, operator of well or a well field, superintendent, position of equivalent = .
responsibility, or an individual or position having overall responsibility for environmental
matters for the company. (A duly authorized representative thus may be ezther a named
individual or any individual oocupymg a named position.); and

| (m) The writien anthonzatxon is submztbed to the Permlttmg Authon’cy

¢) Changesto authonzatzon Ifan authorization under Part b of this section is a0 longer accurate
‘because a different individual or position has responsibility for the overall operation of the
facility, a new authorization satisfying the requirements of Part b of this section must be ™ |
submitted to the Permitting Authority prior fo or together with any reports information, or
applications to be mgned by an authonzed representatwe

- d) Certification. Any person signing a documen‘t under Parts arorb-of this-section shall make
thxs followmg certification: . .

“1 certify uuder penalty of law that"this docmment and all attachments were prepared under
my direction or $upervision in accordance with a system designed. to assure that qualified
personnel properly gather and evaluate the information submitted. Based on my inquiry of
the person or persons who manage the system, or those persons directly responsible for.
gathering the information, the information submitted is, to the best of my knowledge and .
belief, true, accurate, and complete. I am aware that there are significant penalties for
submitting false information, including the poss:bx!xty of fine and xmpr:sunment for
knowing violations."

1 1) Availability of Repors

Except for data determined to be confidential under 40 C. F R. Part 2, all reports prepared in accordance
with the terms of this permit shall be available for public inspection at the offices of the Permitting
Authority. As required by the Act, permxt apphcatxons permit, and effluent data shall not be considered
confidential.

12) Penaltues for Falsrﬁcatlon of Reports

The CWA provxdes that any person who knowingly makes any false statement, represenmtmn or |
certification in any record or other document submitted or required to be maintained under this p_ermi’s,
including monitoring reportts or reports of compliance or noncompliance, shall, upon the conviction, be
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punished by a fine of not more than $10,000 per violation, or by imprisonment for not more than six
months per violation, or by both. .

E. REO]?ENER PROVISIONS

1) Resopener Provision

This permit may be reopened and modified (follovi(ing proper administrative prccedureé) to include the
appropriate effluent limitations (and compliance schedule, if necessary), or other appropriate
requirements if one or more of the following events OCOUrs:

a) Water Quality Standards: The water quality standards of the receiving water(s) to which the
Permittee discharges are modified in such a manper as to require different effluent limits than .
contained in this permit. ' B o

b) Wasteload Allécation: A wasteload allocation is developed and/or approved by EPA for
incorporation in this permit. o -

* ¢) Water Quality Management Plan: A revision fo the current water quality management plan is
" approved and adopted which calls for different effluent limitations than contained in this
© permit. - L
d) Biological Sludge; There have been substantial changes (or such changes are planned) in
: sldge use or disposal practices; applicable management practices or numerical limitations
for pollutants in sludge have been promulgated which are more stringent than the '
" requirements in this permit; and/or it has been determined that the Permittee’s sludge use or
. disposal practices do not comply with existing applicable state or federal regulations.

F. DEFINITIONS
1) “Weekly average” is the arithmetic average of all samples collected over caIéndar week. -

2) The"3 Ofday (and monthly) average,” other thaﬁfor E. coli bacteria and bacteria, is the arithmetic
.~ average of all samples collected during a calendar month. Geometric means shall be calculated for E.
coli bacteria. ‘ ' ‘ ‘ ' e

3) “Daily Maximum” (“Daily Max.”) is the highest allowable discharge during a calendar day or any 24~
hour period that reasonably Tepresents the calendar day for purposes of sampling. For pollutants with
limitations expressed in units of mass, the daily discharge is calculated as the total mass of pollutants
‘discharged over the calendar day. For pollutants with limitations expressed in other units of '
-measurement, the daily discharge is calcnlated as the average measurement of the pollutant over the -
calendar day. If only one measurement or sample is taken during the calendar day, that will be
considered the average for the calendar day. -

4) "Composite samples” shall be flow proportioned. The composite sample shall, as a minimum,
contain at least four (4) samples collected over the compositing period. Unless otherwise specified,
the time between the collection of the first sample and the last sample shail not be less than six (6)
hours nor more than 24 hours. Acceptable methods for preparation of composite samples are as
follows: '
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- &) Constant time interval between samples, sampie volume proportional to flow rate at time of
sarpling;

b) Constant time interval between samples sample volume proportional to total flow (volume)
since last sample. For the first sample, the flow rate at the time the sample was collected may -
be used

¢) Constant sample volume, time inferval between samples proportional to flow (i.e., sample
. taken every "X" galions of flow); and, :

d) Continuous collection .of sample, with sample collection rate proportional to flow rate.

5 A" grab" sample, for momtonng requirements, is defined asa smgle "dlp and take" sample coﬂected
.ata representative point in the discharge stream., . . ‘

6) An "instantaneous” méasurement, for monitoring requirements, is defined as a single reading,
observation, or measurement. : :

7 “Director means the Director, Water, Wetlands and Pestmde D1v1swn of EPA Regwn VH

" 8) The “Permlttmg Authonty” for th:s penmt is the Dxrector, Water, Wctiands and Pesticide Division of
EPA Region VI,

9) "EPA" mieans the United States Envuonmental Protection Agency.

10) "Bwloglcai Sludge" for the purposes of tius permxt is any solid, semx—solzd or hquid residue generated
during the biological treatment of wastewater at this faczhty {e.g., waste acuvated sludge} or removed
from the biclogical treatment system..

11) "Act" or “CWA” means the Clean Water Act, as amended, (formerly referred to as the I?ederal Water :
Pollution Control Act) 33US.C. 1251 et seq.
" 12) A “calendar day” is defined as the period from mxdmght of one day until m1dn1ght of the next day
Hovwvever, for purposes of this permit, any consecutive 24—hour petiod that reasonably represents the
calendar day may ‘be used for sampling. -

13) A “hazardous substanc means any substance(s) de.31g113ted under 40 CF.R. Part 116 pursuant fo the
CWA Section 311, 33 U S.C. §1321 -

14) A “toxic” or "przomy“ pollutant is one of 126 substances listed as toxic under the CWA Sectlon
307(a)(1) 33 0. S C. § 1317(a)(1)
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
U.S. ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
)
Inre: )
) |

_ ) Appeal No. NPDES 07-05
NPDES Perrit for Pender Wastewater ) Appeal No. NPDES 07-06
~ Treatment Facility ) Appeal No NPDES 07-07

© Permit No. NE0040908 )

)

)

CERTIFICATE OF DOCUMENTS .
COMPRISING THE ADMINISTRATIVE RECORD

I, Jodi Bruno, of the N?DES Pro grams Branch of the Water, Wetlands and Pesticides
Division of the United States Environmental Protection Agency, Region 7, do hereby certify that
the attached document entitled:

Administrative Record
- for the
Village of Pender, Nebraska, WWTEF

NPDES Permit No. NE0040908
January 2007

constitutes the index of the complete administrative record on the proceeding before the United
States Environmental Protection Agency concerning the Final NPDES Permit for the Vﬂlage of
Pender, Nebraska Wastewater Treatment Facility (Thurston County) Nebraska, issued on
January16, 2007.

In witness whereof, I have subscribed my name on this 5_ day of f 2 ( 610{_, 2007.

L

Jogd Bruno
’S. Environmental Protection Agency, Region 7
901 North Fifth Street
Kansas City, Kansas 66101
(913) 551-7810




NPDES PERMIT NO. NED040908
Pender WWTF
Pender, Nebraska

INDEX TO THE ADMINISTRATIVE RECORD FOR THE PERMIT AND STATEMENT OF BASIS

SECTION A - BACKGROUND DOCUMENTS AND GENERAL CORRESPONDENCE

Mary Tiefjen

Cover letter, daft Village of Pender NPDES permit,

05/22/02 mailing list
Mindrup, EPA Statermnent of Basis and Public Notice
06/2002 {Various permit file Table with copies of written comments received by EPAIn -
' response to May 2002 Public Notice for draft NPDES
permits for Villages of Pender and Walthill, Nebraska
07/19/02 | Mary Tiefien imailing list Letter deferring issuance of draft NPDES permits for Walthill
Mindrup, EPA and Pender, Nebraska .
08/2008 |EPA ‘ permit file Response to public comments received regardfng May 2002
draft NPDES permits for the Villages of Pender and Walthill,
Nebraska .
- SECTION B - PERMIT APPLICATION AND RELATED CORRESPONDENCE
109/21/01 | Robert Fendrick, permit file Application for Permit No. NE0040908
Pender WWTF

SECTION C - EFFLUENT GUIDELINES AND WATER QUALITY INFORMATION AND CALCULATIONS

03/06/02

Royce Kemp, EPA

Mike Turvey, EPA

Memorandum regarding “Applicable WQS Standards for
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11/07/03

Gary Welker and
Ann Jacobs, EPA

Harold Owens, EPA
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03/29/05

John .Dunn, EPA
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06/21/05

Royce Kemp, EPA

Pradip Dalal, EPA

Memorandum regarding “Early Life Stage Periods for Tribal
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1 08/03/05

Jodi Bruno, EPA

Harold Owens, EPA

Memeorandum regarding “Waste L oad Allocation: Village of
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SECTION D - SUPPLEMENTAL INFORMATION

04/13/01

Gale Hutton, EPA

Michael Linder, NE
Dept of g
Environmental
Quality

Cover letter; Reaffirmation fo Objections to State Issued
Permits for the Villages of Pender and Walthill, Nebraska;
Index to the Administrative Record for the Walthill/Pender
Decision Document; and item D - 5 — Written Transcript of
the Pubic Hearing

04/23/01

Michael Linder, NE
Dept of ‘
Environmenital
Quality

Gale Hutton, EPA

Letter regarding NPDES Permits for the Villages of Pender
and Walthill, Nebraska -




06/15/01

Gale Hutton, EPA

Michael Linder, NE

3 Letter regarding NPDES Permit for the Villages of Pender
Dept of and Waithill, Nebraska
Envsronmental
Quality .
4 110/03/01 | Annette Kovar, NE 'G'ate Hutton, EPA Letter regarding NPDES Permit for the Villages of Pender
Dept of and Walthill, Nebraska
Environmentat '
Quality ‘
5 |12/21/01 | Michael Turvey, EPA | Wally Jobman, Dept. | Letter regarding Threatened and Endangered Species
: of the Interior .
6 12/31/01 { John Cochnar, Dept ; Michael Turvey, EPA | Letter regarding Threatened and Endangered Species
1 of the Interior : '
7 19/02 tJS Bureau of Needs Assessment
: Reclamation _
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Revenue ‘
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10, |5/12/06 |Tammie Poitra, Jane Kloeckner, . | Omaha Reservation boundaries
Bureau of Indian EPA
Affairs
, SECTION E - PUBLIC NOTICE AND DECISION MAKING PROCEDURES
Current [C.F.R. 40 C.F.R. Part 25 - Public Partlc:patlon in Programs Under
the Resource Conservation and Recovery Act, the Safe
Drinking Water Act, and the Clean Water Act
2 | Current CFR. _ 40 C.F.R. Part 124 - Procedures for Decision Making
3 U.S. EPA . Pubtic Notice Text for draft NPDES Permit
SECTION F - DOCUMENTS FOR FINAL PERMIT
1 97I06 | ferri Lamplot EPA Comment on draft NPDES permit for the Village of Pender
2 |9/7/08 |Terr Lamplot EPA Comment on draft NPDES permit for the Village of Walthill
3 |107  |EPA _ Permit file EPA's Response to Comments
4 ]1/11/07 |Betty Berry, U.S. '|EPA Section 401 Water'Quality Certification under the CWA
EPA
5 |1/11/07 |EPA Final Permit
8 EPA Final Statement of Basis
7 \1 /11107 | William A. Spratlin, | Robert Fendrick Letter forwarding permit, fact sheet, and response to
/ U.S. EPA “jcomments '
8 William A. Spratiin, | Interested Parties Letter forwarding permit, fact sheet, and responsé to

1/19/07

|u.s. EPA

comments
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PUBLIC COMMENTS RE: NPDES PERMINT
for THE VILLAGE of PENDER-THURSTON

COUNTY, NEBRASKA
NE0§040908

Prepared by Teri Lamplot, Thurston County Supe:jVisér

Septernber 7, 2006

Region' 7 EPA, in error, has assumed jurisdiction to issue permit NE0040908 for the
" Village of Pender, when this permit should be issued by the State of Nebraska, based on,
the following reasons:

a) The village of Pender is NOT located in “Indian Country.”

10

2.

Pender was removed from the Omaha Indian Reservation by an Act of Congress,
August 7, 1882. (22 Stat., 341) R |

As established in the State of Michigan, DEQ v. The Environmental Protection
Agency (2001), “the test for detexmining whether land is Indian country does not
furn upon whethet that land is denominated ‘trust land” or ‘reservation’. Rather,
we ask whether the area has been ‘validly set apart for the use of the Indiang as

such, under the superintendence of the Government.™ (Quoted United States v.

John, 437 U.S. 634, 648-49(1978).

Land in the Village of Pendér is taxed by the County and the State government
only. o :

EPA has claimed jurisdiction on behalf of an Indian tribe to issue NPDES permits
to wastewater treatment facilities that discharge on “Omaba Tribal lands in
Nebraska.” 33 U.S.C. § 1377 states that Indian tribes may be treated as States
ONLY IF: ' :

i. The Indian tribe has a governing body carrying out substaﬁtial governmental
duties and powers (this does NOT occur in the Village of Pender).

. The function to be exercised by the Indian tribe pertain 10 the management and
protection of water resources which are held by an Indian tribe, hield by the
United States in trust for Indians, held by a member of an Indian tribe if
such property interest is subject to a trust restriction on alienation.



1. As determined by Michigan v. EP4, the EPA cannot implement a federal
- program in the absence of clear state or tribal authority. Prior to
implementing any federal operating permits program E}?A must determine
the scope of state and trlbal jurisdiction.

I 42 U.S.C. § 7601 (d) and 7661 grants EPA the authority to “promulgate and
administer and enforce a federal operating permit program FOR a State or
tribe IF, AND ONLY IF, (1) the state or tribe fails t6 submit an operating
program or {2) the operaung Jprogram is disapproved by EPA or (3) EPA
determines the state or tribe is not adequately administering and enforcing a
program. Congress has not delegated author:ty to the agency o act
beyond these statutory parameters

b) Itis quesuonable that the “point of discharge” for the Village of Pender is located in
“Indian Country”,

1.

Due to the natural effects of nature and the erosion of the Logan Creek Dredge
banks, the point of discharge is now on the west side of the east side of the
railroad right-of-way. The railroad right-ofway is the current western boundary
of the Omaha reservation as described in the Act of August 7, 1882.

Reglon 7 has eired in it’s assumption that it has “sole authority to igsue NPDES
pemn 4 as presented in EPA’s Statement of Basis, dra:&ed Fuly 13, 2006.

1,

33 U.S.C. § 1342 does not include Indian tribes ot tribal govermnehts it only
prowdes for the permitting anthority of a State.

An Indian tribe can be treated as a State as provided by 33 U.S.C. § 1377, wh;ch
describes the qualifications that a tribe needs to meet t0 be treated as & State.

40 CFR § 123.31 et seq. outline the procedure by which an Inchan fribe can attain

Treatment as a State, The Omaha, tribe has not met the procedural. reqmrement to

receive such status.

The State of Nebraska has the authorzty 1o issue the Pender NPDES permit per 33
US.C, § 1342,

EPA is undermining the soverelgnty of the State of Nebraska by acmng in direct -
contrast to Supreme Court decisions. In the Nevada v. Hicks (2001) a unanimous
decision was issued solidifying State’s authority within Indian Country. “Indians’

‘right 10 make their own laws and be governed by them does not exclude all state

regulatory authority on the reservation. State sovereignty doesnotend ata
reservation’s border...Ordinarily, it is now clear an Indian reservation is
considered part of the ferritory of the State.”

TN



6 There i simply no suggestion in the legislative history that Congress intended
that the non-Indians who would seftle upon alienated allotted lands would be
subject to tribal regulatory authority. Indeed, throughont the congressional
debates, allotment of Indian land was consistently equated with the dissolution. of
tribal affairs and jurisdiction. It defies common sense fo suppose that Congress

" would intend that hon-Indians purchasing allotted lands would become subject to
tribal jurisdiction when an avowed purpose of the allotment policy was the
ultimate destruction of fribal govemment Montana v, United Stares, 450 U.S.
544 (1981) ‘

Please congider the comments submitted, and make a clear determination that the Village
of Pender is not Indian Country, and the NPDES permits should be issued by the State of

Nebraske.

Sincerely, .

Teri Lamplot

Thurston County Supervisor
RR1 Box 46A

Thwston, NE 68062
402-385-2452
402-922-0804
Lamplot@starband.net

- Cot Mike Linder, Nebraska NDEQ
Congressman Jeff Fortenberry
Senator Ben Nelson
Senator Chuck Hagel
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
A ' REGIONVII L '
901 NORTH 5™ STREET
KANSAS CITY, KANSAS 66101

Village of Pender, Nebraska — Draft NPDES Permit No. NE0040908 -
, and
' Village of Walthill, Nebraska — Draft NPDES Permit No. NE0021211

Response to Comments
January 2007

, On August 17, 2006, the United States Environmental Protection Agency (EPA)

 provided public notice of draft National Pollutant Discharge Elimination System
(NPDES) permits for the Villages of Pender and Walthill, Nebraska Wastewater
Treatment Facilities discharging to waters located within the Omaha Indian Reservation.
At the same time EPA also provided public notice of proposed certifications under
Section 401 of the Clean Water Act that EPA’s draft NPDES permits for the Villages of
Pender and Walthill was protective of applicable water quality standards. EPA received
written comments from one (1) individual concerning the draft permits. (See, Tab F. of
the Administrative Record.) The public comment is summarized below with EPA’s
response. Additional information regarding the limitations and conditions for the
proposed NPDES permit are contained in the Statement of Basis and Administrative
Record.

Comment made by an individual concerning both permifs:
Comment:

The commenter asserts. that the Clean Water Act (CWA) National Pollutant
Discharge Elimination System (NPDES) program as directly implemented by
Region 7 should not apply to the Village of Walthill Waste Water Treatment
Plant and the Village of Pender, Waste Water Treatment Plant, both located
within the Omaha Indian Reservation, because they are not, the commenter
claims, within Indian country. The commenter farther argues that EPA has no
-authority to issue these permits.

RESPONSE:

-+ EPA has authority to issue this permit because 1) these facilities are within the
Omaha Indian Reservation, 2) EPA has not approved the State or Tribe to implement the
NPDES program within the Omaha Reservation; and 3) EPA is authorized to issue
NPDES permits iri Indian country (or “Indian lands” — EPA uses these terms . ‘
interchangeably) whete no State or Tribe has been authorized, see 40 C.F.R. § 123.1(h).
Indian country includes “all land within the limits of any Indian reservation under the
jurisdiction of the United States Government.” 18 U.S.C. § 1151(a).



The commenter has not shown, and the State of Nebraska has not asserted, that
Walthill and Pender are not within the borders of a federal Indian Reservation. Region 7

has determined that the WWTPs for the Village of Walthill and the Village of Pender are

within the exterior boundaries of the Omaha Indian Reservation, as established by the
‘Treaty of 1854. Region 7 received information from the Department of the Interior,
Bureay of Indian Affairs, Realty Division, including a map of the Omaha Reservation
describing the exterior boundaries. See Administrative Record, Tab D.7. This
information and map show that Walthill and Pender WWTPs are within the reservation
boundaries. . The map also refutes the commenter’s allegation that alleged erosion of
Logan Creek moved the Pender WWTP point of discharge outside the reservation. The
outfall pipe is east of the western boundary of the reservation ~ and therefore within the
reservation — regardless of any alleged erosion. Moreover, the State of Nebraska has
acknowledged that the Pender outfall pipe, which is the point of discharge from the
treatment plant, lies within the reservation. See Administrative Record, Tab D1, Written
Transcript of Public Hearing, March 31, 1999, page 15. Erosion will not change this fact.
See also Administrative Record Tab D.8, 2005 Motor Fuel Tax Agreement between
Nebraska and the Omaha Tribe and 2002 Needs Assessment, Water and Wastewater
Systems for the Omaha Indian Reservation. Under §1151 (a); all land that is within a
reservation, including non-member owned fee land, is Indian country. See Seymour v.
Superintendent, 368 U.S. 351, 358-39 (1962).

" EPA. issues NPDES permits in Indian country where no state or tribe has an EPA-
approved NPDES program there. See 40 CFR. § 123.1(h). Neither the Tribe nor the
_ State has an approved program for the Omaha Reservation. ‘

The Tribe has not requested EPA approval of eligibility to administer an NPDES
permit program for the reservation under CWA Section 518. See 40 CFR Part 123 and
58 Fed. Reg. 67966 (December 22, 1993), Treatment of Indian Tribes as States, for
certain sections of the CWA (1993 TAS rule). Similarly, Nebraska has never requested
EPA approval and Region 7 has not approved the Nebraska NPDES program for
implementation within Indian country. See 40 CFR § 123 23(b).

Nebraska issued a discharge permit to the Walthill and Pender WWTPs prior to
the 1993 TAS rule even though Region 7 had not authorized and Nebraska had never
requested approval to operate an NPDES program on federally reco gnized Indian

reservations. This state-issued permit was for a five-year period. After 1993, this permit '

came up for renewal. EPA’s practice has been “to reissue and exercise Federal
jurisdiction when previous state permits expire (if the state does not have the requisite
jurisdiction and authorization on Federal Indian reservations).” See 1993 TAS rule, 58
Fed. Reg. at 67977. Thus, consistent with CWA regulations, Region 7 is now issuing this
NPDES permit for the Walthill and Pender WWTPs. -

The'comm:antér also contends that the scope of an NPDES program for a Tribe
under Section 518(e) must be determined prior to issuing federal NPDES permits for the
Walthill and Pender WWTPs. CWA Section 518 applies to tribal applications for



treatment in the same manner as a state for purposes of certain CWA programs.
However, the Tribe has not applied to implement the NPDES program, and it is,
therefore, not necessary for EPA to make a determination regarding Tribal authority in

" order for EPA to issue the permit in Indian country.

The commenter cites Michigan v. EPA, 268 F.3d 1075 (DC Cir. 2001) and argues
that it means that “EPA cannot implement a federal program” without first determining
“the scope of state and tribal jurisdiction.” That case, however, involved the Clean Air
Act, not the Clean Water Act, under which EPA is proposing to issue this permit. And
the primary issue in Michigan was whether EPA could issue a permit on land whose
status as Indian country was in question. That is not relevant in this case, because
Walthill and Pender WWTPs are within a reservation, and, by virtue of that fact, are in
Indian country. Michigan expressly recognizes the Indian country status of land within a
reservation. Michigin, 268 F3d at 1079, citing Alaska v. Native Village of Venetie Tribal
Government, 522 U.S. 520, 527 (1998) (construing 18 US.C. § 1151(a)). .

Finally, the commenter cites Nevada v. Hicks, 533 U.S. 353 (2001), and argues
that Nebraska’s NPDES authority extends into the Omaha Reservation because “state
sovereignty does not end at 2 reservation’s border,” That case, however, involved tribal,
not federal civil authority. The Hicks opinion is not relevant in this case because these
permits are issued under federal authority. Hicks did not address federal authority on
reservations, or change the settled general rule that “primary jurisdiction over land that is
' Indian country rests with the Federal Government and the Indian fribe inhabiting it, and
not with the State." Venetie, 5221U.8. at 527n 1 (1998). ‘





